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	Comments on Consultation 33-09 Draft Advice on Governance

	Name company: CEA

	Reference
	Comment

	Introductory remarks
	The CEA welcomes the opportunity to comment on the Consultation Paper (CP) No. 33 on level 2 measures for “Draft Advice on Governance”.

It should be noted that the comments in this document should be considered in the context of other publications by the CEA. Also, the comments in this document should be considered as a whole, i.e. they constitute a coherent package and as such, the rejection of elements of our positions may affect the remainder of our comments.

These are CEA’s views at the current stage of the project. As our work develops, these views may evolve depending in particular, on other elements of the framework which are not yet fixed.

	Key comments
	1. In general we support the main principles and ideas in the consultation paper.

We support the approach taken in this paper, of emphasising the principle of effective governance and control by the firm, coupled with transparency in the relationship with supervisory authorities. 

In respect of the other consultation papers feedback is currently requested on we highly recommend incorporating all governance issues in this consultation paper on governance. (E.g. in consultation paper 28 paragraph 3.8 requests specific know how or fit and proper criteria for persons who perform best estimate calculations. There are also governance requirements in consultation paper 36 on SPVs.)

2. We strongly support the articulation of proportionality in the consultation paper.

It is important that any requirements on the system of governance are flexible enough to consider the circumstances of different undertakings. We welcome the articulation of proportionality in the different sections on the consultation paper, for example in paragraph 3.198 and in paragraph 3.110.

However, in our view proportionality could be elaborated further.

CEIOPS should give more details on the interaction and relationship between different functions. 

This could be elaborated on in the consultation paper and would be important. In particular we would like more details on how the risk management and internal audit functions interact with the internal control.
3. The current financial crisis has not necessarily shown any significant failings in the governance of insurers or reinsurers.

The paper refers to lessons learned from the recent crisis a number of times. While we do not disagree that certain issues can be read across from the banking sector in a precautionary sense, and that all systems may be improved on, we do not agree that the crises has shown any significant failings in the insurance sector. We should be careful to not to draw the conclusion that changes are justified by failures in insurance governance.
4. The use of internal models in the system of governance should be further developed.

The interaction of these models in the undertaking’s economic decision-making, risk management, actuarial function and internal control should be described more fully.

	2.53
	Although it is referred to in paragraph 2.53, risk appetite seems to have been overlooked in the paper and we believe it should be further considered by CEIOPS as it constitutes an intermediary threshold between limits and policies.  

	General comment and 3.2, 3.24-3.25
	The consultation paper does not consider the implications of being part of a group on the system of governance. 

The second wave of consultation papers should also explicitly cover governance requirements at group level. Our view is that there should be a clear connection between the solo and the group level and undertakings should be able to use their group assumptions at solo level. It would be burdensome to replicate every requirement both at the group and the solo level. There should be a clear adaptation of the governance requirements in the context of the group. Groups can centralise their functions in order to avoid duplication of work. For example, one internal audit function should be able to audit the whole group and findings and recommendations of the internal audit should be reported to management or administrative body of the group.
· An additional paragraph after 3.2 should be inserted as follows: “The system of governance shall acknowledge the existence of groups and the fact that governance rules also apply to groups as a whole. Accordingly, when assessing the governance of legal entities belonging to a group, one should take into account that the group is already subject to governance requirements pursuant to Article 250 (or equivalent third country provisions)”.

· This should also be reflected in the CEIOPS’ advice. After paragraph 3.24 an additional paragraph should be inserted as follows: ”Being part of a group has implications to the way an entity organises its governance. When key functions are carried out at group level, there is no need to duplicate such functions at the level of every legal entity. The assessment of the governance system of an undertaking belonging to a group should take account of the supervision of the governance system at group level”. 
· It would be useful to have guidance on how to apply the requirements on the system of governance to third country subsidiaries.

· We would appreciate if CEIOPS also gives advice about the tasks and meaning of the actuarial function within a group.  Part 3.6 does not consider the actuarial function from a group’s point of view.

	3.8-3.9
	We agree that the effectiveness of the system of governance should be assessed but this should not lead to a duplication of existing reporting requirements. 
We agree with CEIOPS that the effectiveness of the system of governance should be assessed. However, the explanatory text in paragraphs 3.8 and 3.9 could lead to onerous requirements and duplication of existing work. 
· Paragraph 3.8 calls for “reporting procedures encompassing at least all key functions”. “The reports produced shall encompass an assessment of the effectiveness of the system of governance and should contain suggestions for improvements.”  We would understand that this assessment is linked to the requirement in 3.7 to review the system of governance on a regular basis. We do not think that there is a need to have separate regular reporting from key functions to the management or administrative body on the effectiveness of the system of governance. Instead, the system of governance should be reviewed at least annually by the management or administrative body but using the information already available. It would be helpful if the wording in paragraph 3.8 could be clarified to this effect. 
Similarly, paragraph 3.9, which asks for the reports to include conclusions drawn from the ORSA, could lead to onerous reporting requirements. It is not clear why paragraph 3.9 is required in addition to the existing reporting requirements and we would like it deleted. Instead paragraph 3.8 could say that the existing reporting should contain the information that is necessary for assessing the effectiveness of the system of governance. The reporting requirements in the implementing measures for the system of governance should be streamlined as much as possible so that there is no duplication of reporting from different functions or from the same functions but for different purposes. 

	3.12
	The different criteria for proportionality requirements linked to the nature, scale and complexity of the risks should be precisely defined. 
We also believe that the criteria should be different for Pillar 1 and for Pillar 2; that is why principles of proportionality need to be determined separately for Pillar 1 and Pillar 2.

	3.13
	Paragraph 3.13 seems to be an example of proportionality and how to address a governance structure adequately. However, the last sentence should be labelled as an example. Establishing audit, risk, investment and remuneration committees should not be required as minimum standards.

	3.15
	Independence is the key issue to consider in relation to internal audit.

We understand the need for an independent audit function. However, CEIOPS should focus on the definition of independence and bear in mind that the Framework Directive defines a function as a capacity and not necessarily as an organisational unit or a specific person. Therefore we recommend deleting the statements regarding a specific organisational structure and rather to focus on defining (1) independence and (2) proportionality in this context. We strongly support the statement in the footnote:”...considering the principle of proportionality it is possible that the internal audit function is exercised by two members of the administrative or management body provided the undertaking ensures that neither audits their own specific areas of responsibility”. This is an example of how proportionality can be applied in small and medium sized organisations, which cannot afford to employ additional staff as an internal audit function only.

	3.16-3.18
	Written policies for all employees should not create substantial administrative costs.

Written policies for all employees should be light and in a general form in order to avoid unjustified and costly administrative burden. Otherwise, we support the approach stated in paragraphs 3.16.-3.18 (Proper implementation of the written policies requires ensuring that all staff members are familiar with the policy relevant for their area of activities).

	3.24-3.28
	We support the advice on the general governance requirements. 

We support the high level principles in this advice. We also agree with the use of “or” when the consultation paper details the duties of the administrative or management body. We would like to emphasise that these two bodies can have different duties depending on the undertaking’s organisation. 
We would like to suggest a number of modifications to the advice.

· There are a high number of responsibilities to fulfill within an insurance undertaking. It would be beyond the capacity of any undertaking to document the discharge of all of them.  We agree that important, major processes should be documented and that corresponding procedures should be in place. We therefore suggest the following modification to 3.24. e): “Ensure all personnel understand how to discharge themselves of their responsibilities. Any procedure governing the discharge of responsibilities shall be available to and known by all personnel. “
· Solvency II’s concept of ‘System of Governance’ does not intend to establish decision-making procedures for every decision.  In analogy to the fit and proper principle, which are in place for all “persons who effectively run the undertaking” (not for “all persons”), the following modification to 3.24. f) is proposed: “Establish, implement and maintain decision-making procedures for all decisions that could result in a material impact on the value of the undertaking and cause consumer detriment.”

	3.25
	An undertaking will not be able to ensure that all conflicts of interest are identified. 

Therefore the sentence should be changed as follows:  “Undertakings should ensure that procedures are established so that the persons dealing with the implementation of the strategies and policies understand where conflicts of interest could arise and how these should be addressed, e.g. by establishing additional controls.”

	3.30-3.32, 3.37, 3.42-3.44
	Fit and proper requirements should not be too burdensome and should only apply to the Board and to those managers who are in key functions. 

Proportionality principle should be taken into account. The current section on fit and proper requirements is too far reaching and could be interpreted as fit and proper applying to lower levels of management. This could create severe problems with national labour law. In our view, the key functions are the four functions mentioned in paragraph 3.31 (risk management, compliance, internal audit, and actuarial function). CEIOPS’s advice on fit and proper requirements should focus on what minimum harmonisation is required; different jurisdictions are free to impose more stringent regimes. 

Proportionality will be of high importance in the implementation of CEIOPS’ advice in paragraphs 3.42-3.44. In this respect, it might be useful to have a more direct reference to this principle in the advice box on fit and proper requirements. This could be done in the same way as in paragraph 3.32: “when deciding on the persons falling under the provisions of article 42, the nature, scale and complexity of the risks inherent in the business of the undertaking should be taken into account as well as the way the undertaking is organised.“
In our view the documented policies and processes referred to in paragraph 3.37 should not be unduly burdensome. Article 42 of the Level 1 text does not require the undertakings to have in place documented policies and procedures to ensure that all persons who are subject to Article 42 are fit and proper. According to the Level 1 text, it suffices that these persons comply with the fit and proper requirement. The Level 2 implementing measures should reflect this. In addition, it is not widespread practice in some jurisdictions to have in place documented policies and processes to ensure fitness and propriety. Requiring documented policies and processes can put an unnecessary burden on undertakings. 
Paragraphs 3.37 and 3.40 state that CEIOPS expects to develop criteria for assessing documented policies and processes and guidance for assessing fitness and propriety at Level 3. In our view detailed guidance it not required and the existing guidance contains an adequate level of detail. 

We propose a slight wording change to paragraph 3.44: “…other key function holders are identified by the undertaking”. “For” should be replaced by “by”. 

	3.47
	It is not appropriate to require the designation of a member of the administrative or management body to oversee the risk management function.

The way the administrative or management body functions should be up to the undertaking to decide. 

	3.53
	The word “material” should also be repeated in the advice on risk management system.

Paragraph 3.51 states that an effective risk management system covers all material risks. We would ask CEIOPS to repeat the word “material” in the advice in 3.53. 

	3.53.d
	We do not believe it is practical to require the risk function to be “continuously” monitored and managed by the administrative or management body. 

The word “continuously” sets an unrealistic hurdle. It would be more appropriate to change this to “actively and effectively” or a similar form of words.

	3.57
	In its Level 2 guidance CEIOPS should follow strictly the principles set out in the Level 1 text and should not extend these minimum requirements or to postpone any elaboration of “other risks” to Level 3 guidance.

	3.62
	We do not see why the investment policy should be included in a proper underwriting and reserving strategy for non-life underwriting. 
It should only be considered in life underwriting. 

	3.70
	Asset-liability management needs to also take into account of the requirements imposed by national accounting systems. 

While highlighting the risk inherent in “economic values” is in line with the economic approach of Solvency II, long-term economic/strategic views and shorter-term operational/accounting views need to be also considered. This dual approach is supported by item 3.174 and should be mirrored in item 3.70 and throughout the paper.

	3.83
	We suggest including in paragraph 3.83 the point that the undertaking shall tailor its ALM policies to the needs of its different risks and activities.

The amended paragraph would therefore be the following: “The undertaking shall tailor its ALM policies to the needs of different product lines, different risks, and different activities. The undertaking shall combine the ALM policies appropriately in order to optimise the overall ALM management”.

	3.93
	The wording of paragraph 3.93 should be improved on to clarify its meaning. 

“On that basis, CEIOPS would rather evoke the Prudent Person principle and believes that the restrictive use of quantitative limits remains appropriate under the Solvency II regime.”  

The meaning of this sentence is ambiguous but presumably it means that quantitative limits should be applied sparingly and by exception. It would be helpful if this could be clarified.  

	3.101, 3.155-3.157, 3.161
	There should be consistency between the consultation paper on SPVs and this consultation paper.

Governance requirements regarding special purpose vehicles stated in consultation paper 36 should be incorporated in this paper and not only referred to. 

We would also ask CEIOPS to define ISPV as this term is not defined in the consultation paper.

	3.114-3.120, 3.80


	More details should be given on the relationship between liquidity risk management and ALM.

In general long term liquidity risk management is part of ALM. Thus the requirements should not be doubled in statements under paragraph 3.80 and 3.114-3.120. 

	3.117-3.118,
3.120
	Proportionality should be taken into account when requiring a liquidity contingency plan.

We agree in principle that an undertaking should have in place a liquidity contingency plan. But this should be subject to proportionality. Most general insurers at least have very liquid investments while long term insurers have relatively little exposure to liquidity risk. Therefore it would be a wasteful use of resources to have detailed plans for remote contingencies when a simple assessment and plan would be more appropriate. 

Illustrations or examples of what is meant by ‘continuous’ monitoring and ‘regular’ review would also be helpful.

	3.120.a
	There appears to be a typing error in the sentence. Presumably what is meant is “The continuous monitoring of the undertaking’s debt position and analysis of the undertaking’s debt capacity.”

	3.120.a-b
	The emphasis of the liquidity contingency plan should be on short-term considerations.

Paragraphs 3.120.a and 3.120.b should place emphasis on short-term considerations and short-term financing options. The potential to raise additional funds from shareholders could also be considered in paragraph 3.120.b.

	3.121, 3.122
	The definition of concentration risk is too wide.

“Concentration risk means all risk exposures with a loss potential which is large enough to threaten the solvency or the financial position of undertakings.” 

The definition of concentration risk is wide as it includes credit risk, market risk, underwriting risk, liquidity risk, and other risks by counterparty, industry or geographical area. However, it should only be related to exposures which are large enough to threaten the solvency of an undertaking. 

	3.135, 3.136, 3.139, 3.142, 3.193, 3.228

	In general, CEIOPS should elaborate and give more detail on how it expects undertakings to tackle operational risk.

· More detail is required at Level 3. This is, in particular, on IT-systems, operational risk events and early warning systems.

· CEIOPS should link the section on operational risk management to the section on internal control. Management of operational risk is usually addressed by an effective internal control system. 

· We suggest adding the following to paragraph 3.136: “The undertaking should also establish criteria which will clearly distinguish between the operational risk events and e.g. reputational, strategic, and compliance risk events”. It should be helpful in appropriate risk measurement and capital management.
· Additionally it should be clarified which function keeps the “ownership” or responsibility to implement an internal control system. Since it could be seen as an instrument or measure of operational risk management one could consider allocating this duty to the risk management function.

	3.137, 3.145
	The Level 1 text does not give authorisation to expect undertakings to systematically collect operational risk data in an internal data base. 

It may be stated that insurance undertakings should not be required to set up loss data banks if the benefits of these do not justify the set up and running costs (=amount of avoided losses due to operational risks). Normally the decision on whether or not loss databases should be implemented is made by the individual undertaking. 

The consultation paper should also explain the approach regarding the reconciliation of the internal data base (loss data base in this case) with the financial data base (financial statement data).

	3.145
	We support the advice on effective process to identify, document, monitor and track operational risk but think that it will be difficult to track interrelation between risks in practice.

It will be extremely difficult to track interrelation between risks in practice. It would require quite detailed data and a sufficient number of events in the different risk categories in order to make any relevant conclusions about the interrelations, not to mention if it also should be statistically significant. This is also only possible to do if the risks are measurable (which is not always the case).

	3.161
	It does not seem to be appropriate for a consultation paper to state as a last sentence to this chapter that  “some other risks to be considered”. 

CEIOPS should make clear what its expectation for level 2 will look like and consult stakeholders on all aspects of its advice.

	3.153, 3.160
	We propose a number of changes to the wording on alternative risk transfer.

· We note that ART is not defined and in our experience there is no definitive line between traditional reinsurance and more innovative structures. We suggest that CEIOPS should consider deleting this section as it adds nothing to 3.151 and 3.152.  

· We note that the language of 3.153.b is common in accounting standards but we find it has no place in a solvency system that relies on substance over form. If 3.153 is retained b, c and d  should be replaced by the following:

· ”b) Undertakings should ensure they are aware of the extent of effective risk mitigation provided by ART instruments with particular attention to any limitations that flow from the contract structure or any transformation of the periods over which risk emerges.”

· “c) Ensure that all risks created by the execution of the transaction are identified'.”

· The advice in 3.160 should be amended accordingly. 

	3.159.f
	We would like CEIOPS to clarify what is meant by “provision for adequate liquidity management”.

	3.183,  3.187, 3.188
	More clarity is needed on the responsibilities of the risk management function with regards to internal models.

We agree with CEIOPS’ interpretation that Article 43(5) of the Framework Directive assigns functional responsibility for the design and operation of internal or partial models to the risk management function, and in particular agree with the expectation that in practice the RM function will draw on relevant expertise from the other functions. The RM function will be responsible for the output of the internal model, but responsibility for input data is not clear. It will be hard for the RM function to be responsible for output data if it cannot control its input. One way to handle it in practise would be to clearly state that the responsibility of the RM department is to set the requirements of input data (and not just the model itself) on the operational units. We believe that this document should consider this issue. 

	3.190
	Risk management function should also be given “appropriate standing” in the undertaking.

Since the compliance function (3.219) and the internal audit function (3.231) should be given “appropriate standing” in the organisation, “appropriate standing” should also be added as a principle to the risk management function.

	3.196
	We presume that paragraph 3.196.a includes safeguarding of assets and adequacy of technical provisions. If not, these essential elements of internal control should be included to the text. 

	3.195ff, 3.197, 3.213
	The reference on COSO framework should be clarified.

What is meant by the reference to the COSO framework? It does not seem to be appropriate to simply copy and paste a COSO-standard to the level 2 implementing measure since this standard is a holistic concept of enterprise risk management. In this level 2 measure this creates an overlap with already stated requirements for risk management. COSO could be recommended as an example for internationally accepted standards but not copied itself. Undertakings should be given clearly stated principles within which they can freely decide how to implement an internal control system. 

	3.231
	The internal audit function should be accountable to the administrative or management body.

We agree that the internal audit function needs to be independent from the operational activities it audits. However, we do not agree with the text in the end of paragraph 231 (“...the internal audit function operates under the direct control of the administrative or management body…”). The wording should be amended to say that “The principle of independence entails that the internal audit function is accountable to the administrative or management body, reporting to this body or an audit committee”. We do not think that it is appropriate to use the term “direct control” in this context. The internal audit function is not under the direct control of the management or administrative body; rather it reports to this body. The internal audit function should be independent.

	3.236
	Business units should inform relevant functions when control deficiencies are recognised, losses are sustainend or there is a definite suspicion concerning irregularities.
 The current wording states that business units should have an obligation to inform the internal audit function. Depending on the nature of the issue, it may also be appropriate to inform the risk management and compliance functions.

	3.237
	The administrative or management body remains responsible for ensuring a system of internal audit even if this function is outsourced. 

We suggest that the following sentence is added at the end of paragraph 3.237: “Regardless of whether internal audit activities are outsourced, the administrative or management body remains ultimately responsible for ensuring that the system the internal audit is adequate and operates effectively”.

	3.247
	Tasks which are solely the responsibility of the administrative or management body of an undertaking should be excluded from the audit universe.

An example of this would be the setting of an undertaking’s strategy.

	3.248
	We would ask for the word “any” to be deleted from this paragraph.

The wording would be more logical without this word.

	3.253, 3.295
	We support option 2: that the actuarial function should rely on technical standards that are widely accepted in the industry and the profession. 

In its Issues Paper on the System of Governance CEIOPS CEIOPS had suggested that the actuarial function should rely on technical standards that are widely accepted in the industry and the profession
. We believe this was a much more pragmatic and realistic approach than the current option favoured by CEIOPS (option 3). 
We agree with CEIOPS that a set of harmonised actuarial standards is desirable. Options 1 and 3, however, have several drawbacks. Firstly, prescribing the use of specific algorithms, procedures and methodologies hampers the development of tailor-made and innovative actuarial solutions. This is detrimental to servicing policyholders. Option 2 allows for more flexibility than the other options. Secondly, the standards proposed as a result of option 1 or 3 could be weaker than the widely accepted standards already existing. Lastly, if an additional set of standards was to be set then actuaries would be subject to both these standards and those of their national actuarial associations. This risks possible incompatibility and problems.
In addition, option 1 has the drawback of a wide range of stakeholders not being able to input into the development of the standards. From our point of view this is the least desirable option out of the three. 

With regards to option 3, we believe it will prove very difficult to get agreement at the European level and we are concerned this might end up as a lowest common denominator list of standards. If option 3 is chosen, the technical standards to be developed should not be binding. Rather undertakings could choose to use one of the standards developed by a body of representatives of different stakeholders or continue using standards that are already widely accepted in the industry and the professions. It is also extremely important to seek expertise from many or even all countries, in order for the standards to make sense in all countries.

We do not think the Framework Directive provides the legal basis for options 1 and 3: ‘The actuarial function shall be carried out by persons who have knowledge of actuarial and financial mathematics, commensurate with the nature, scale and complexity of the risks inherent in the business of the insurance or reinsurance undertaking, and who are able to demonstrate their relevant experience with applicable professional and other standards.’

We also notice that the blue text has a strong focus on technical standards, rather than professional standards. In our view, professional standards are as important as technical standards, if not more so. The possibility of an actuary breaching professional standards and losing their career, as a consequence, feels like the ultimate protection to the situations envisaged in paragraph 3.308.

	3.262 
	We support option 1.

We disagree with CEIOPS’ preference for option 2. In our view, it should be left to the undertakings to decide on the scope of the tasks of the actuarial function. This would give the undertakings more flexibility. Supervisors should not decide how undertakings organise their business. Article 47 of the Framework Directive already specifies the main tasks of the actuarial function. 

If option 2 is chosen, the general scope of the tasks should be based on the Level 1 text.

	3.269, 
3.270, 3.300-3.301, 3.303, 3.306-3.307
	· We propose a number of changes to improve the wording of the section on the actuarial function.It is not obvious how new information allows assessing the adequacy of past best estimates (as currently stated in 3.269). But it is possible to analyse the changes of best estimates due to changes in data (as stated in 3.270). Therefore we propose to merge these two paragraphs concerning Article 47(1)(d), resulting in a new 3.269 (and deleting 3.270):

· “3.269 The comparison of the best estimates against experience under Article 47(1)(d) requires the actuarial function to compare the observed and expected values of technical provisions in order to produce conclusions on the appropriateness of the data used and the methodologies applied on their estimation. It should be noted that the referred comparisons may be a practice of not only the actuarial function but the risk management function as well, and its area of application may be extended.” 
· This is essentially 3.270, without the second sentence. This second sentence applies to the task of the actuarial function stated in 47(1)(e), which is specified in 3.271, especially and in more detail in the last sentence of 3.271. 

· The advice in 3.300 and 3.306-3.307 should be modified accordingly. Also, 3.306 is equivalent to 3.300 and can therefore be deleted.
· In addition, it is unclear what is meant by "costs associated with technical provisions" unless this is a restatement of the "best estimate against experience" mentioned in paragraph 3.269.
· 3.301 is currently equivalent to 3.276 and 3.270. 3.276 is also restated in 3.303, and 3.270 we propose to delete (see above). Therefore we propose to delete 3.301.
· 3.282 and 3.284 both deal with the independency of the actuarial function. We feel that 3.282 is preferable and therefore propose to delete 3.284. 
· We also propose to truncate 2.282 after “independency” because the second part of the sentence seems to be redundant. Accordingly, the first sentence of 3.308 should be deleted and the second should be truncated after “independency”.
· In paragraph 2.297.d, we would suggest replacing the wording “are solved” with “are dealt with appropriately”.

· In paragraph 3.296, the phrase “all necessary information” should be interpreted in a reasonable fashion as this is an area where judgment will be necessary in the absence of complete information. We would therefore understand this requirement as meaning “appropriate information”.

· In relation to paragraph 3.302, we believe that the requirement for actuaries to set out how they have arrived at their decision should not be applied at a too granular level. The wording should be modified accordingly.
· In relation to 3.304.b, the listed considerations should be considered as examples and not mandatory.

	3.272
	We support CEIOPS’ view that the actuarial function should also assess the level of appropriateness, accuracy and completeness of the available data.

This is well formulated and important.

	3.280
	CEIOPS should elaborate on what is meant by “actuarial opinion”. 

Guidance is required on the force that the “opinion” is expected to have and what the personal liability/responsibility of the actuary will be. We observe that there are accepted meanings and duties implied by the phrase “actuarial opinion” in many member states.  Would these duties and standards be expected to apply to non-professionally qualified individual carrying out the actuarial function?  

	3.283, 3.309
	We support Option 2: that annual reporting of the actuarial function should be required but the decision on the details should be left up to the undertakings.

We agree with CEIOPS that option 2 is preferable. We believe that the undertakings should decide on the details of the annual reporting of the actuarial function. The reason for this is that we prefer a more flexible approach to the actuarial function and its tasks. Another reason is the proportionality principle - there cannot exist one optimal requirement for information on all products, lines of business and undertakings, regardless of size, market and type of business. In addition, the structure and content of the annual reporting of the actuarial function should depend on the audience for which it is intended, whether if it is for the Board or for general public. There should, however, be general guidelines on the annual reporting at Level 2. 

We would also suggest that supervisors would have to justify a request to produce an actuarial report more than once a year.

	3.308
	There can be practical problems with applying the requirement for the actuarial function to “provide its opinions in an independent fashion“. 

This paragraph states the actuarial function needs to “provide its opinions in an independent fashion”. Strictly this is a departure from the Directive. There are also practical limits when applying this requirement, in particular for small insurer where there may be insufficient experienced staff for this to be practical. Further clarification on how this will be interpreted would be welcome.  Actuaries employed within a firm are clearly not wholly independent; however our interpretation of the wording is that it does not mean the compulsory employment of a consulting actuary, which would be disproportionate, especially for smaller firms. Reference to the adoption of standards in an independent fashion may be a more appropriate wording. 

	3.315, 3.322
	We welcome the distinction between outsourcing and service providing.

We agree with the example included in the article 3.315 (“Hiring a specialist consultant to provide one-off technical advice does not constitute outsourcing, though it may become so if the undertaking subsequently relies on that consultant to manage an internal function or service, e.g. when it is installed or becomes fully operational”) and support the fact that the CEIOPS would expect to elaborate further on what might or might not constitute outsourcing in Level 3 guidance.

CEIOPS should be aware of the different approaches taken in different directives. Cross-sectoral convergence is preferred.

	3.316, 3.346d
	Requirements on management or administrative body involvement in approving or having oversight of outsourcing should be proportionate.

We suggest that the proportionality principle should be clearly mentioned in paragraph 3.316 when deciding when outsourcing needs to be approved by the administrative or management body. In fact, undertakings should have more flexibility when carrying out outsourcing of less critical or less important functions. 

In relation to 3.346d, we do not think that it is necessary that under all circumstances the terms and conditions of an outsourcing agreement are authorized and understood by the undertaking’s administrative or management body. As CEIOPS‘ definition of outsourcing is far-reaching (3.311.), even minor activities could come under the outsourcing requirements. Activities which are usually not that important to the undertaking’s business (e.g. cleaning of the office rooms) and do not involve substantial costs could equally well be signed and managed by persons who are below the undertaking’s administrative or management body. We think the principle of proportionality only justifies requiring that the management body is involved in cases where the activities that are outsourced are vital and important for the undertaking.

	3.322, 3.324
	We would like to propose a number of clarifications to the requirements on the third party to which an activity is outsourced. 

· 3.322 (f): This provision may inadvertently imply that the service provider must be subject to the same legal rules relating safety and confidentiality as the outsourcing undertaking. This is not possible for service providers located in another jurisdiction (no extraterritorial application of laws). It would appear more appropriate to require that the outsourcing arrangement does contain the obligation that the service provider must comply with the same level of safety and confidentiality as applicable to the undertaking.  

· Following adjustment should be proposed in 3.346.f: “The service provider handles information related to the undertaking’s clients in such a way as to enable the undertaking to comply with its obligations regarding safety and confidentiality”.   

· Article 38.1bb states that supervisory authorities must have effective access to the business premises of the service provider and must be able to exercise those rights of access. This will be part of the supervisory powers but it should not be required that the written agreement between the insurance company and the service provider includes also the said text. The requirements stated in the 3.324 g-h would restrain insurance companies’ effective possibility to use outsourcing in practise. Thereby said text should be deleted from the paragraph 324.

· We do not agree with paragraph 3.347.h. The undertaking should be informed by the supervisor of the questions to be addressed to the service provider and it should authorize the service provider to answer these questions without any conflict with the professional rules.
· CEIOPS should be aware of the different approaches taken in different directives. Cross-sectoral convergence is preferred.

	3.331
	It would be important to have a definition of what constitutes a Service Level Agreement. 

There is no definition from CEIOPS on the proper form and contents of an SLA, nor is there a reference to a definition from another source.

	3.330, 3.331, 3.344
	We strongly support the distinction between external and internal outsourcing.

We support paragraphs 3.330 and 3.331 and the advice in 3.344. In our view, it is likely that internal outsourcing poses lower level of risk than external outsourcing and outsourcing requirements should be proportionate to the risks. 

We would like to propose a number of amendments:

· It would be helpful if CEIOPS repeated some of the text in 3.330 and 3.331 in the advice in 3.344. The first sentence of 3.330 (“In case of internal outsourcing, i.e. where the service provider is in the same group as the undertaking, some of the requirements may be applied more flexibly.”) is particularly useful. 

· The following sentence should be included in paragraph 3.331: “When assessing group internal outsourcing one shall take account of whether the service provider is included in group supervision. Group internal outsourcing of critical or important functions can be subject to less supervisory scrutiny, notably if the outsourcing arrangement is already subject to the supervision of intra-group transactions pursuant to Article 249 (or equivalent third country rules)”. 

· CEIOPS advice 3.344 should have the following additional sentence: “The assessment of group internal outsourcing can be based on a lighter-touch approach, taking into account existing group supervision.”   

· In addition, in relation to 3.344 we would like to say that the facilities for outsourcing within a group or alliance of companies should include all types of outsourcing within this group/alliance and not only from mother to daughter. In the proposed text it is required that the undertaking has the control of or has the ability to influence the actions of the provider. This is not always possible for a daughter outsourcing to its mother, which in turn may outsource the functions to a third party.  
· CEIOPS should be aware of the different approaches taken in different directives. Cross-sectoral convergence is preferred.

	3.347
	There should be a distinction between contracts that are already in place and contracts which are being negotiated. 

We believe the requirements relating to outsourcers also need to distinguish between contracts that are in place and contracts that are not yet in place – where contracts are already in place there may be legal limitations on the terms that can be imposed on outsourcers, including the rights to terminate the contract. This should be stated in the first paragraph of 3.347, before the sub-paragraphs.
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� See Issues Paper on System of Governance (published November 2008), para 9.1 and footnote: The actuarial function shall, in the exercise of its tasks, apply generally accepted actuarial standards that allow an appropriate level of confidence regarding its findings.


� Article 47, para 2, Framework Directive as adopted by the European Parliament in plenary on 22 April 2009.
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