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Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to the Directive 2009/138/EC (…), and in particular Articles 86 thereof,

Whereas:

(1) In order to arrive at the transfer value of insurance and reinsurance obligations, the valuation of the obligations should take into account future premiums relating to contract renewal options irrespective of their profitability. 

(2) In order to ensure that the analysis of the financial position of the insurance or reinsurance undertaking is not distorted, the technical provisions of a portfolio of insurance and reinsurance obligations may be negative. Such results should not be set to zero.
(3) The transfer value of an insurance or reinsurance obligation may be lower than the surrender values of the underlying contracts. The calculation of technical provisions should not be subject to surrender value floors.

(4) The choice of the method to calculate the best estimate should be proportionate to the nature, scale and complexity of the risks supported by the insurance or reinsurance undertaking. The range of methods includes simulation, deterministic and analytical techniques. For certain life insurance contracts, in particular where they give rise to discretionary benefits depending on investment returns or where they include financial guarantees and contractual options, simulation methods may lead to a more appropriate calculation of the best estimate.

(5) The definition of future discretionary bonuses should capture the benefits of insurance and reinsurance contracts that are paid in addition to guaranteed benefits and result from a sharing of profits between the insurance or reinsurance undertaking and the policy holder. It shall not capture unit-linked benefits.  

(6) The calculation of the risk margin should be based on the assumption that the whole portfolio of insurance and reinsurance obligations is transferred to another insurance or reinsurance undertaking. In particular, the calculation should take the diversification of the whole portfolio into account.

(7) The calculation of the risk margin should be based on a projection of the Solvency Capital Requirement that takes the risk mitigation of reinsurance contracts and special purpose vehicles into account. No separate calculations of the risk margin gross and net of reinsurance contracts and special purpose vehicles should be stipulated.
(8) Future cash flows of life insurance obligations depend on the biometrical risk of each policyholder and other policy-specific characteristics. As a consequence, cash-flow projections of life insurance obligations should be based, where possible, on a policy-by-policy approach.
TITLE S
INSURANCE AND REINSURANCE UNDERTAKINGS
CHAPTER TP
RULES RELATING TO TECHNICAL PROVISIONS
SECTION 1

GENERAL PROVISIONS 

Article TP1

(Art. 77(2) of Directive 2009/138/EC)

Recognition and derecognition of insurance obligations
Insurance and reinsurance undertakings shall initially recognise an insurance or reinsurance obligation on the undertaking when the undertaking becomes a party to the contract that gives rise to the obligation.

Insurance and reinsurance undertakings shall only derecognise an insurance or reinsurance obligation when it is extinguished.
Article TP2

(Art. 77(2) of Directive 2009/138/EC)

Boundaries of insurance and reinsurance contracts
For the purpose of recognising which insurance and reinsurance obligations arise in relation to a contract, the boundaries of an insurance or reinsurance contract should be defined in the following manner:

(a) Where the insurance or reinsurance undertaking has a unilateral right to cancel the contract, a unilateral right to reject the premium or an unlimited ability to amend the premium or the benefits at some point in the future, any obligations which relate to insurance or reinsurance cover provided by the insurance or reinsurance undertaking beyond that point do not belong to the contract.

(b) Where the undertaking’s unilateral right to cancel the contract or to unilaterally reject the premium or its unlimited ability to amend the premium or the benefits relates only to a part of the contract, the same principle as defined in point (a) should be applied to this part.

(c) All other obligations relating to the terms and conditions of the contract belong to the contract. 

SECTION 2
DATA QUALITY
Article TP3
(Art. 82 of Directive 2009/138/EC)

Data used in the calculation of technical provisions
1. All data used in the calculation of the technical provisions, whether from an internal or external source, shall comply with the requirements set out in paragraphs 2 to 8.

2. Insurance and reinsurance undertakings shall compile a directory of all data used in the calculation of the technical provisions, specifying the source, characteristics and usage of the data.

3. In relation to the data used in the calculation of the technical provisions, insurance and reinsurance undertakings shall establish a data policy which covers at least the following areas:

(a) a concept of data quality;

(b) the use of assumptions made in the collection, processing and application of data, in particular the use of expert judgement as referred to in paragraph 9;

(c) the processes for updating data, including the frequency of regular updates and the circumstances that trigger additional updates.
4. The concept of data quality shall assign to the different data sets specific qualitative and quantitative criteria which, if satisfied, qualify them for use in the calculation of the technical provisions. The concept of data quality shall be based on the criteria stated in the first paragraph of the Article 82 of Directive 2009/138/EC. It shall set out the processes for checking data quality.
5. Insurance and reinsurance undertakings shall not consider the data used in the calculation of the technical provisions to be accurate unless the following conditions are met:

(a) the data are free of material mistakes;

(b) data from different time periods used for the same estimation are consistent;

6. Insurance and reinsurance undertakings shall not consider the data used in the calculation of the technical provisions to be complete unless the following conditions are met:

(c) there are available data for the relevant homogenous risk group and no relevant data are excluded from the use in the calculation of the technical provisions without justification;

(d) the data are of sufficient granularity and include sufficient historical information to identify trends and understand characteristics of the underlying risk.
7. Insurance and reinsurance undertakings shall not consider the data used in the calculation of the technical provisions to be appropriate unless the following conditions are met:

(e) the data fit the intended purposes;

(f) the amount and nature of the data ensure that the estimations made in the calculation of the technical provisions on the basis of the data do not include an undue estimation error;

(g) the data are consistent with the underlying assumptions of the actuarial and statistical techniques that are applied to them in the calculation of the technical provisions;

(h) the data appropriately reflect the risks to which the insurance or reinsurance undertaking is exposed with regard to its insurance and reinsurance obligations.
8. The data policy shall ensure that the data are used consistently over time in the calculation of the technical provisions.

9. Where insurance and reinsurance undertakings complement or substitute data with appropriate, relevant and realistic assumptions based on the opinion of persons with relevant knowledge, experience and understanding of the risks inherent in the insurance or reinsurance business thereof (expert judgment), the assumptions shall be consistent with the data to which they relate and shall comply with the requirements set out in Subsection 1 of Section 3.     

Article TP4
(Art. 82 of Directive 2009/138/EC)

Specific circumstances in which it would be appropriate to use approximations to calculate the best estimate
1. Insurance and reinsurance undertakings shall document appropriately any limitations of the data in relation to the requirements in paragraphs 3 to 7 of Article TP3, including a description of how such limitations will be remedied and the persons within the undertaking responsible for this process. 
2. Adjustments to the data referred to in paragraph 1 shall use expert judgement and shall be justified and documented. The original data shall be kept. 

3. The documentation of the adjustments to the data referred to in paragraph 1 shall include:
(a) identification of the corresponding experts and evidence of their  knowledge, experience and understanding of the subject;

(b) inputs on which expert judgement is based;
(c) the objectives and criteria used for making adjustments;

(d) any material limitations.
4. Insurance and reinsurance undertakings shall ensure that users of the results of expert judgement are informed about any relevant information of its content, degree of reliance and limitations, including appropriate sensitivity analysis.
SECTION 3
METHODOLOGIES TO CALCULATE THE TECHNICAL PROVISIONS 
SUBSECTION 1

Assumptions underlying the calculation of technical provisions
Article TP5
(Art. 77 (2) of Directive 2009/138/EC)

General provisions
1. Unless otherwise stated, the assumptions underlying the calculation of technical provisions shall be based on the characteristics of the portfolio of insurance and reinsurance obligations regardless of the undertaking holding the portfolio. Undertaking-specific information shall be used in the calculation only insofar as that information enables insurance and reinsurance undertakings better to reflect the characteristics of the portfolio or where a calculation of technical provisions in a prudent, reliable and objective manner without that information is not possible.

2. Insurance and reinsurance undertakings shall ensure assumptions underlying the calculation of the technical provisions are derived consistently over time and within homogeneous risk groups and lines of business, without arbitrary changes. They shall adequately reflect the uncertainty underlying the cash-flows.

3. Insurance and reinsurance undertakings shall monitor, explain and document the changes of assumptions from one period to another. They shall estimate the impact of all changes of assumptions from one period to another. 
4. Insurance and reinsurance undertakings shall derive assumptions on future financial market parameters or scenarios according to the following requirements:
(a) the insurance or reinsurance undertaking is able to demonstrate that the choice of the assumptions is appropriate and consistent with Article 75 of Directive 2009/138/EC; 
(b) the model used by the undertaking to produce future projections of market parameters shall comply with the following requirements:

i. it reproduces current asset prices from financial markets that meet the requirements set out in Article TP21(3);

ii. it assumes no arbitrage opportunity; 
iii. the calibration of the parameters or scenarios is consistent with the current relevant risk-free interest rate term structure as referred to in Article 77(2) of Directive 2009/138/EC;.
5. Insurance and reinsurance undertakings shall derive assumptions on underwriting risks that are based on data from an external source according to the following requirements:
(a) undertakings are able to demonstrate that data which are available from an internal source are not more suitable; and

(b) the origin of the data and any assumptions or methodologies used to process them is known to the undertaking.
Article TP6
(Art. 77 (2) of Directive 2009/138/EC)

Future management actions
1. Insurance and reinsurance undertakings shall be able to demonstrate that assumptions on future management actions comply with the requirements set out in paragraphs 2 to 5.

2. The assumptions on future management actions used in the calculation of the technical provisions shall be determined in an objective manner. For this purpose insurance and reinsurance undertakings shall establish a comprehensive future management actions plan, approved and signed by the administrative, management or supervisory body of the insurance and reinsurance undertaking, which covers at least the following areas:
(a) identification of the future management actions which are relevant for the valuation of the technical provisions;

(b) identification of the specific circumstances in which the insurance or reinsurance undertaking would reasonably expect to carry out each future management action identified in (a);

(c) the order in which future management actions would be carried out and the corresponding responsible persons;

(d) description of any ongoing work required to ensure the insurance or reinsurance undertaking is in a position to carry out each future management action identified in (a);

(e) a description of how the future management actions have been reflected in the calculation of the best estimate.
3. Assumed future management actions shall be realistic and consistent with the insurance or reinsurance undertaking’s current business practice and business strategy unless there is sufficient current evidence that the undertaking will change its practices. 
4. Assumed future management actions shall be consistent with each other. In particular, the approach taken for the recalculation of technical provisions in the calculation of the Solvency Capital Requirement referred to in Article 101 of Directive 2009/138/EC shall be consistent with the approach taken initially for the valuation of technical provisions.

5. Insurance and reinsurance undertakings shall not assume that future management actions would be taken that would be contrary to their obligations towards policy holders and beneficiaries or to legal provisions applicable to the insurance and reinsurance undertakings. The assumed future management actions shall take account of any public indications by the insurance or reinsurance undertaking as to the actions that it would expect to take, or not take in the circumstances being considered.
6. The assumptions on future management actions shall reflect the time needed to implement the management actions and any expenses caused by them.
7. Insurance and reinsurance undertakings shall be able to verify that the assumptions on future management actions are realistic through: 

(a) the comparison of assumed future managements actions and management actions actually taken by the insurance or reinsurance undertaking in previous years;

(b) the comparison of future management actions taken into account in the current and past calculations of the best estimate. 

Insurance and reinsurance undertakings shall document and be able to explain any relevant deviations in relation to point (a) and (b).

Article TP7
(Art. 78(3), 108 of Directive 2009/138/EC)
Future discretionary benefits
1. Future discretionary bonuses or future discretionary benefits means benefits of insurance or reinsurance contracts which have one of the following characteristics: 

(a) the benefits are legally or contractually based on one or several of the following results:

· the performance of a specified pool of contracts or a specified type of contract or a single contract;

· realised or unrealised investment return on a specified pool of assets held by the insurance or reinsurance undertaking;

· the profit or loss of the insurance or reinsurance undertaking or fund that issues the contract that gives rise to the benefits;

(b) the benefits are based on a declaration of the insurance or reinsurance undertaking and the timing or the amount of the benefits is at its discretion.

2. Where the future discretionary benefits depend on the assets held by the insurance or reinsurance undertaking, the calculation of the best estimate shall be based on the current assets held by the insurance or reinsurance undertaking. Future changes of the asset allocation shall be taken into account according to Article TP6. The assumptions on the future returns of the assets, valued according to Article 75 of  Directive 2009/138/EC, should be consistent with the relevant risk-free interest term structure referred to in Article 77(2) of Directive 2009/138/EC.

Article TP8
(Art. 79 of Directive 2009/138/EC)

Policyholders' behaviour
1. Where assumptions on the likelihood that policy holders will exercise contractual options are based on statistics of past policy holder behaviour, the analysis of the statistics shall take into account the following:

(a) how beneficial the exercise of the options was or would have been under past circumstances,

(b) the influence of past economic conditions,

(c) the impact of past management actions,

(d) any other circumstances that are likely to influence the decision to exercise the option. 
2. The likelihood that policy holders will exercise contractual options, including lapses and surrenders, shall not be assumed to be independent of the elements mentioned in points (a) to (c) in paragraph 1, unless proper evidence to support such an assumption can be observed.
SUBSECTION 2

Cash flow projections for the calculation of the best estimate
Article TP9
(Art. 77(2) of Directive 2009/138/EC)

Future developments in the external environment
The calculation of the best estimate shall take into account future demographic, legal, medical, technological, social and economical developments including inflation as referred to in Article 78 of Directive 2009/138/EC. 

Article TP10  

(Art. 77(2) of  Directive 2009/138/EC)

Uncertainty of cash-flows

The cash-flows projection used in the calculation of the best estimate shall take account of all uncertainties in the cash-flows, including where relevant the following characteristics:

(a) uncertainty in the timing, frequency and severity of insured events;

(b) uncertainty in claim amounts and in the period needed to settle claims;

(c) uncertainty in the amount of expenses;

(d) uncertainty in the developments referred to in Article TP9 to the extent it is practicable;

(e) uncertainty in policyholder behaviour;

(f) dependency between two or more causes of uncertainty;

(g) dependency of cash-flows on circumstances previous to the date of the cash-flow.

Article TP11
(Art. 78(1) of Directive 2009/138/EC)
Expenses 

1. The expenses referred to in Article 78(1) of Directive 2009/138/EC shall include, but are not limited to, administrative expenses, investment management expenses, claims management expenses and acquisition expenses relating to the recognised insurance and reinsurance obligations. 

2. The expenses referred to in Article 78(1) of Directive 2009/138/EC shall include overhead expenses incurred in servicing the insurance and reinsurance obligations. The overhead expenses shall be assessed on the assumption that the undertaking continues to write new business.

3. The allocation of overhead expenses to lines of business, homogeneous risk groups or other segments of the best estimate shall be done in a realistic and objective manner. 
4. Expenses in respect of reinsurance contracts and special purpose vehicles shall be taken account of in the gross calculation of the best estimate.   
Article TP12
(Art. 77(2) of Directive 2009/138/EC)

Taxation

The calculation of the best estimate shall take account of taxation payments which are charged to policy holders or are required to settle the insurance and reinsurance obligations. All other taxation payments shall be accounted for outside of technical provisions.
Article TP13
(Art. 79 of Directive 2009/138/EC)

Valuation of options and guarantees
When calculating the best estimate, insurance and reinsurance undertakings shall identify and take into account:
(a) all financial guarantees and contractual options included in their insurance and reinsurance policies;

(b) the factors which may materially affect the frequency of option exercise rates or the value of the guarantee.

Article TP14  

(Art. 77(2) of Directive 2009/138/EC)

Currency of the obligation

The best estimate shall be calculated separately for insurance and reinsurance obligations of different currencies.

Article TP15  

(Art. 77(2) of Directive 2009/138/EC)

Calculation methods
1. The choice of actuarial and statistical methods for the calculation of the best estimate shall be based on the risks which affect the underlying cash-flows.

2. Where a calculation method is based on grouped policy data, insurance and reinsurance undertakings shall be able to demonstrate that the grouping of policies creates homogeneous risk groups which appropriately reflect the risk characteristics of the individual policies included.

3. Where a future event may impact the cash-flows in such a manner that their present value does not only depend on the expected outcome of the event, but also materially depends on the way the outcome could deviate from the expected outcome, including where policies include financial guarantees and contractual options, the method to calculate the best estimate for these cash-flows shall take this characteristic into account.  

4. The best estimate shall be calculated in a transparent manner and in such a way as to ensure that the calculation method and the results that derive from it can be audited.

Article TP16  

(Art. 77(2) of Directive 2009/138/EC)

Life insurance obligations

The cash-flow projections used in the calculation of best estimates for technical provisions relating to life insurance obligations shall be made separately for each policy. Where the separate calculation for each policy would be an undue burden on the insurance or reinsurance undertaking, it may carry out the projection by grouping policies, provided that the grouping complies with the following requirements:

(a) there are no significant differences in the nature, scale and complexity of the risks underlying the policies that belong to the same group;

(b) the grouping of policies does not misrepresent the risk underlying the policies and does not misstate their expenses;

(c) the grouping of policies is likely to give approximately the same results for the best estimate calculation as a calculation on per policy basis, in particular in relation to financial guarantees and contractual options included in the policies.

Article TP17  

(Art. 77(2) of Directive 2009/138/EC)

Non-life insurance obligations

The best estimate for non-life insurance obligations shall be calculated separately for the provisions for claims outstanding and for the premium provisions.

The premium provision shall relate to future claim events within the boundaries of the contracts as referred to in Article TP2. The cash-flow projections for the calculation of the premium provision shall include benefits, expenses, receivables for salvage and subrogation and premiums relating to these events.

The provision for claims outstanding shall relate to claim events that have already occurred, regardless of whether the claims arising from these events have been reported or not. The cash-flow projections for the calculation of the provision for claims outstanding shall include benefits, expenses, receivables for salvage and subrogation and premiums relating to these events.

SUBSECTION 3
Risk margin

Article TP18
(Art. 77 of Directive 2009/138/EC)
Reference undertaking
1. The calculation of the risk margin shall be based on an analysis of the following scenario:

(a) the whole portfolio of insurance and reinsurance obligations of the insurance or reinsurance undertaking that calculates the risk margin (original undertaking) is taken over by another insurance or reinsurance undertaking (reference undertaking);

(b) the transfer of insurance and reinsurance obligations includes any reinsurance contracts and arrangements with special purpose vehicles relating to these obligations;  

(c) the reference undertaking does not have any insurance or reinsurance obligations and any own funds before the transfer takes place;

(d) after the transfer the reference undertaking raises eligible own funds equal to the Solvency Capital Requirement necessary to support the insurance and reinsurance obligations over the lifetime thereof;

(e) after the transfer the reference undertaking has assets to cover its Solvency Capital Requirement and the technical provisions net of the amounts recoverable from reinsurance contracts and special purpose vehicles;

(f) the assets should be considered to be selected in such a way that they [eliminate/minimize] the Solvency Capital Requirement for market risk that the reference undertaking is exposed to;

(g) the Solvency Capital Requirement of the reference undertaking captures

· underwriting risk with respect to the transferred business;

· [the residual market risk referred to in point (f);]

· credit risk with respect to reinsurance contracts and special purpose vehicles;

· operational risk;

(h) the loss-absorbing capacity of technical provisions, as referred to in Article 108 of Directive 2009/138/EC, in the reference undertaking corresponds to the loss-absorbing capacity of technical provisions in the original undertaking;

(i) there is no loss-absorbing capacity of deferred taxes as referred to in Article 108 of Directive 2009/138/EC for the reference undertaking. 

2. The Solvency Capital Requirement necessary to support the insurance and reinsurance obligations over the lifetime thereof referred to in Article 77(5) of Directive 2009/138/EC shall be equal to the Solvency Capital Requirement of the reference undertaking in the scenario set out in paragraph 1.

Article TP19
(Art. 77(5) of Directive 2009/138/EC)
Cost-of-Capital rate
The Cost-of-Capital rate referred to in Article 77(5) of Directive 2009/138/EC shall be equal to 6 %.

Article TP20
(Art. 77 of Directive 2009/138/EC)
Calculation of the risk margin

1. The risk margin for the whole portfolio of insurance and reinsurance obligations shall be equal to the following:

risk margin 
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where CoC denotes the Cost-of-Capital rate, SCR(t) denotes the Solvency Capital Requirement referred to in Article TP18(2) after t years and r(t+1) denotes the relevant risk-free interest rate referred to in Article 77(2) of Directive 2009/138/EC for the maturity of t+1 years. The relevant risk-free interest rate r(t+1) shall be chosen in accordance with the currency used for the financial statements of the insurance and reinsurance undertaking.  

2. Insurance and reinsurance undertakings shall allocate the risk margin for the whole portfolio of insurance and reinsurance obligations to the lines of business referred to in Article 80 of Directive 2009/138/EC. The allocation shall adequately reflect the contributions of the lines of business to the Solvency Capital Requirement referred to in Article TP18(2) over the lifetime of the whole portfolio of insurance and reinsurance obligations. 

SUBSECTION 4
Calculation of technical provisions as a whole

Article TP21
(Art. 77 (4) of Directive 2009/138/EC)

Circumstances in which technical provisions shall be calculated as a whole
1. For the purpose of determining the circumstances where some or all future cash flows associated with insurance or reinsurance obligations can be replicated reliably using financial instruments for which a reliable market value is observable as referred to in the second subparagraph of paragraph 4 of Article 77 of Directive 2009/138/EC, undertakings shall assess whether all the criteria set out in paragraph 2 and 3 are met. In this case, the value of technical provisions associated with those future cash-flows shall be equal to the market price of the financial instruments used in the replication.

2. The cash-flows of the financial instruments used in the replications shall replicate the uncertainty in amount and timing of the cash-flows associated with the insurance or reinsurance obligations, in relation to the risks underlying the cash-flows associated with the insurance and reinsurance obligations in all circumstances. In particular, the following cash-flows associated with insurance or reinsurance obligations cannot be reliably replicated:
(a) cash-flows associated with insurance or reinsurance obligations that depend on the likelihood that policy holders will exercise contractual options, including lapses and surrenders;

(b) cash-flows associated with insurance or reinsurance obligations that depend on the level, trend, or volatility of mortality, disability, sickness and morbidity rates;

(c) all expenses that will be incurred in servicing insurance and reinsurance obligations.

3. The financial instruments used in the replications shall be traded in a market meeting all of the following criteria:

(a) a large number of assets can be transacted without significantly affecting the price of the financial instruments used in the replications (deep),

(b) assets can be easily bought and sold without causing a significant movement in the price (liquid),

(c) current trade and price information are normally readily available to the public, in particular to the undertakings (transparent).

SUBSECTION 5
Recoverables from reinsurance contracts and special purpose vehicles
Article TP22
(Art. 77 (2) of Directive 2009/138/EC)

General provisions 
1. The amounts recoverable from special purpose vehicles and the amounts recoverable from finite reinsurance contracts as referred to in Article 210 of Directive 2009/138/EC shall be calculated separately. The amounts recoverable from a special purpose vehicle shall not exceed the value of the assets recoverable from this special purpose vehicle that the insurance or reinsurance undertaking would be able to receive.
2. The adjustment for the expected losses due to the default of the counterparty referred to in Article 81 of Directive 2009/138/EC shall be calculated separately in accordance with Article TP23.

3. For the purpose of calculating the best estimate of amounts recoverable from reinsurance contracts and special purpose vehicles, the cash-flows shall only include payments in relation to compensation of insurance events and unsettled insurance claims. Payments in relation to other events or settled insurance claims shall be accounted for outside of technical provisions. Where a deposit has been made for the mentioned cash-flows, the amounts recoverable shall be adjusted accordingly to avoid a double counting of the assets and liabilities relating to the deposit.   
4. The best estimate of amounts recoverable for non-life insurance obligations shall be calculated separately for premium provisions and provisions for claims outstanding:
(a) the cash-flows relating to provisions for claims outstanding shall include the compensation payments relating to the claims accounted for in the gross provisions for claims outstanding of the insurance or reinsurance undertaking ceding risks; 
(b) the cash-flows relating to premium provisions shall include all other payments. 
5. If payments from the special purpose vehicles to the insurance or reinsurance undertaking do not directly depend on the claims against the insurance or reinsurance undertaking ceding risks, the amounts recoverable from these special purpose vehicles for future claims shall only be taken into account to the extent it can be verified in a prudent, reliable and objective manner that the structural mismatch between claims and amounts recoverable is not material.
Article TP23
(Art. 81 of Directive 2009/138/EC)

Counterparty default adjustment 
1. The adjustment to take account of expected losses of a counterparty, referred to in Article 81 of Directive 2009/138/EC, shall be calculated as the expected present value of the change in cash-flows underlying the amounts recoverable from that counterparty, resulting from a default of the counterparty at a certain point in time. 
2. This calculation shall take into account possible default events over the lifetime of the obligations arising from the corresponding reinsurance contract or special purpose vehicle and the dependence on time of the probability of default. It shall be carried out separately by counterparty and each line of business, and in non-life insurance for premium provisions and provisions for claims outstanding.

3. The average loss resulting from a default of a counterparty, referred to in Article 81 of Directive 2009/138/EC, shall not be assessed at lower than 50 % of the amounts recoverable without the adjustment referred to in paragraph 1, unless there is a reliable basis for such assessment. The average loss resulting from a default of a counterparty shall include an estimation of the credit risk of any risk-mitigating instruments that the counterparty provided to the insurance or reinsurance undertaking ceding risks to the counterparty.

4. The probability of default of special purpose vehicles referred to in Article 211 of Directive 2009/138/EC shall be calculated according to the average rating of assets held by the special purpose vehicle, unless there is a reliable basis for an alternative calculation. 
SUBSECTION 6
Validation and documentation
Article TP24
(Art. 77 (2) of Directive 2009/138/EC)

Validation process
1. The validation of:
(a) the appropriateness, completeness and accuracy of data used in the calculation of technical provisions;
(b) the data policy referred to in Article TP3 and the adjustments to data referred to in Article TP4;
(c) the realism of assumptions used in the calculation of technical provisions;
(d) the applicability and relevance of the methods applied in the calculation of technical provisions;
(e) the appropriateness of the level of the technical provisions as referred to in Article 84 of Directive 2009/138/EC
shall be carried out, in particular by comparison against experience as referred to in Article 83 of Directive 2009/138/EC, at least once a year and in any case where there are indications of substantial changes in data, assumptions, methods or level of the technical provisions.  

2. The validation shall be carried out at least at the level of homogeneous risk groups and, for life insurance obligations, at least at the level of product types. It shall be carried out separately for best estimate and reinsurance recoverable, and in non-life insurance for premium provisions and provisions for claims outstanding. Each material assumption referred to in point (c) of paragraph 1 shall be validated separately.
3. The persons overseeing the validation process shall be qualified with regard to their knowledge, experience and understanding of the subject.
Article TP25
(Art. 77(2) of Directive 2009/138/EC)
Documentation
Insurance and reinsurance undertakings shall document the following processes:

(a) the collection and analysis of data and other information that relate to the insurance or reinsurance obligations;

(b) the determination of assumptions about the insurance or reinsurance obligations;

(c) the selection and application of actuarial and statistical methods for the calculation of the technical provisions;

(d) the validation of the technical provisions. 

SECTION 4
RELEVANT RISK-FREE INTEREST RATE TERM STRUCTURE 
[This section of the draft implementing measure will be tabled at a later meeting.]

 SECTION 5
LINES OF BUSINESS 
Article TP26
(Art. 77 of Directive 2009/138/EC)
Lines of business
1. The lines of business referred to in Article 80 of the Directive 2009/138/EC shall be defined as set out in Annex I. In addition to the segmentation set out in Annex I, lines of business should be further divided according to the country where the risk underlying the obligation is situated. For this purpose the criteria set out in Article 13(13) of Directive 2009/138/EC in the case of non-life insurance and the criteria set out in Article 13(14) of Directive 2009/138/EC in the case of life insurance shall be applied as if references in those criteria to Member States extended to other countries also.
2. The assignment of an insurance or reinsurance obligation to a line of business shall reflect the nature of the risks underlying the obligation. The legal form of the obligation shall not necessarily be determinative of the nature. In particular, obligations of health insurance pursued on a similar technical basis to that of life insurance should be assigned to the lines of business for life insurance and health insurance pursued on a similar technical basis to that of non-life insurance should be assigned to the lines of business for non-life insurance.
3. Where an insurance or reinsurance contract covers risks across life and non-life insurance, the insurance or reinsurance obligations should be unbundled into their life and non-life parts.

4. Where an insurance or reinsurance contract covers risks across the lines of business 1 to 27 as set out in Annex I, the insurance or reinsurance obligations should be unbundled into the appropriate lines of business.

5. Where an insurance contract covers risks across the three segments life insurance obligations with profit participation, unit linked life insurance obligations and other life insurance obligations, the insurance obligations should be unbundled into the appropriate segments. 

SECTION 6
SIMPLIFICATIONS
[This section of the draft implementing measure will be tabled at a later meeting.]
Annex I

LINES OF BUSINESS

A.
Non-life insurance

1. Accident insurance

Insurance obligations which cover accident or misadventure other than obligations included in the line of business 3. 

2. Sickness insurance

Insurance obligations which cover illness other than obligations included in the line of business 3.

3. Workers' compensation insurance

Insurance obligations which cover accidents at work, industrial injury and occupational diseases.
4. Motor vehicle liability insurance

Insurance obligations which cover all liabilities arising out of the use of motor vehicles operating on land (including carrier's liability).

5. Other motor insurance

Insurance obligations which cover all damage to or loss of land vehicles (including railway rolling stock).
6. Marine, aviation and transport insurance

Insurance obligations which cover all damage or loss to sea, lake, river and canal vessels, aircraft, and damage to or loss of goods in transit or baggage irrespective of the form of transport. Insurance obligations which cover liabilities arising out of the use of aircraft, ships, vessels or boats on the sea, lakes, rivers or canals (including carrier's liability). 

7. Fire and other damage to property insurance

Insurance obligations which cover all damage to or loss of property other than those included in the lines of business 5 and 6 due to fire, explosion, natural forces including storm, hail or frost, nuclear energy, land subsidence and any event such as theft.

8. General liability insurance

Insurance obligations which cover all liabilities other than those in the lines of business 4 and 6.
9. Credit and suretyship insurance

Insurance obligations which cover insolvency, export credit, instalment credit, mortgages, agricultural credit and direct and indirect suretyship.

10. Legal expenses insurance

Insurance obligations which cover legal expenses and cost of litigation.

11. Assistance

Insurance obligations which cover assistance for persons who get into difficulties while travelling, while away from home or while away from their habitual residence.

12. Miscellaneous financial loss

Insurance obligations which cover employment risk, insufficiency of income, bad weather, loss of benefit, continuing general expenses, unforeseen trading expenses, loss of market value, loss of rent or revenue, indirect trading losses other than those mentioned above, other financial loss (non-trading) as well as any other risk of non-life insurance not covered by the lines of business 1 to 11.

B.
Proportional non-life reinsurance

The lines of business 13 to 24 shall include proportional reinsurance obligations which relate to the obligations included in lines of business 1 to 12 respectively.

C.
Non-proportional non-life reinsurance

25. Non-proportional casualty reinsurance
Non-proportional reinsurance obligations relating to insurance obligations included in lines of business 1 to 4 and 8. 
26. Non-proportional marine, aviation and transport reinsurance 

Non-proportional reinsurance obligations relating to insurance obligations included in line of business 6. 
27. Non-proportional property reinsurance
Non-proportional reinsurance obligations relating to insurance obligations included in lines of business 5 and 7 to 11.
D.
Life insurance

28. Insurance with profit participation – contracts which mainly cover death 
29. Insurance with profit participation – contracts which mainly cover survival
30. Insurance with profit participation – contracts which mainly cover disability or morbidity
31. Insurance with profit participation – savings contracts
32. Unit-linked insurance – contracts which mainly cover death
33. Unit-linked insurance  – contracts which mainly cover survival
34. Unit-linked insurance  – contracts which mainly cover or morbidity
35. Unit-linked insurance  – savings contracts
36. Other life insurance – contracts which mainly cover death
37. Other life insurance  – contracts which mainly cover survival
38. Other life insurance  – contracts which mainly cover disability or morbidity
39. Other life insurance  – savings contracts
E.
Life reinsurance

40. Reinsurance where the underlying insurance contracts mainly cover death
41. Reinsurance where the underlying insurance contracts mainly cover survival
42. Reinsurance where the underlying insurance contracts mainly cover disability or morbidity
43. Reinsurance of savings contracts
EN
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